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Introduction and background of the report1 
 
In September 2021, three families wrote to the Yukon Francophone School Board 
(CSFY) requesting that the CSFY provide school services in the Dawson area.  
 
As a result of this request, the CSFY organized a virtual meeting that took place on 
November 24, 2021. At this meeting, we identified several families living in Dawson who 
are seeking French first language school services.  
 
At the public meeting of November 25, 2021, the Trustees in Council mandated the 
Executive Director to explore the possibility of offering a program in Dawson to meet the 
needs of these parents. The Executive Director has prepared this report which takes 
into account the landmark June 2020 Supreme Court of Canada decision in the case of 
the Conseil scolaire francophone de la Colombie-Britannique vs. the Province of British 
Columbia. In this ruling, the Supreme Court provided important clarification regarding 
the concept of a sliding scale for minority language education programs. 
 
This report will:  
 

1) Analyze the application of the case law and its practical application to this region 
in addition to the Yukon legislative framework; 

2) Establish equivalency scenarios (comparator schools); 
3) Analyze data provided by Statistics Canada and the Yukon Bureau of Statistics 

to determine the current and potential profile of rights holders and the number of 
eligible students in the region; 

4) And present recommendations for a decision by the CSFY. 
 
For the purposes of this report, we identified the potential attendance area for a new 
school in Dawson as the same attendance area as the Robert Service School. This is 
defined as "Dawson and surrounding area"2 and includes all locations currently served 
by the school transportation system in Dawson for Robert Service School. Potential 
facilities that could accommodate students will still need to be identified. This will not be 
part of this report. 
 
  

 
1   Some sections of this report are inspired from the report entitled "Feasibility Report for the Establishment of 
French-Language School Services in the Southwestern Region of Alberta" prepared by Donald Michaud. We thank 
the FrancoSud School Board for granting us permission to use this report to facilitate the preparation of our own 
feasibility study for Dawson City. 
2 https://yukon.ca/fr/inscription-ecole#zones-de-fréquentation-scolaire 
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I- Legal Framework 
 

A. Supreme Court of Canada Decision 
 
The Yukon has constitutional responsibility for the education sector and for the 
implementation of the Canadian Charter of Rights and Freedoms. For the purposes of 
this study, we focus on section 23. The Yukon has a responsibility to implement this 
section. It does so through the Education Act and its policies. The CSFY has a mandate 
to implement it directly with rights holders. Of course, the realization of these rights 
depends on close collaboration between the two. 
 
In June 2020, the Supreme Court of Canada rendered a landmark decision in the case 
of the Conseil scolaire francophone de la Colombie-Britannique v. British Columbia. 
Among other things, it ruled on the concept of equivalent educational experiences for 
minority language students:  
 

“In Mahe v. Alberta, 1990 CanLII 133 (SCC), [1990] 1 S.C.R. 342, the Court explained 
that situating a given number of students on the sliding scale requires that the analysis 
focus on (1) the services appropriate, in pedagogical terms, for the number of students 
involved; and (2) the cost of the contemplated services. However, the Court did not 
provide an exhaustive definition of these two factors. The approach to be taken in order 
to situate a given number of students on the sliding scale must therefore be clarified.”3 
 

The ruling continues: 
 

“…the court must take a comparative approach in order to determine whether the school 
contemplated by the minority is appropriate from the standpoint of pedagogy and cost. The 
approach is intended for the determination of whether the number of students in question 
from the official language minority is comparable to the numbers of students in the 
majority language schools. The burden is on the claimants from the official language 
minority to identify comparator schools. It is necessary to be flexible in determining what 
constitutes a comparable number. Comparable does not mean identical. If the court finds 
that the number of minority language students is comparable to the numbers of students in 
local majority language schools, there is no doubt that the number of minority language 
students falls at the high end of the sliding scale and that the minority is entitled to a 
homogeneous school. In other cases, a province-wide comparative exercise is required to 
ensure fair treatment across the province.”4 

The ruling goes on to say: 
 

 
3 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, p. 111-112. 
4 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, p. 116. 
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“When a province operates small schools with limited numbers of students in certain 
parts of its territory, it necessarily believes that they satisfy the pedagogical needs of the 
students enrolled in them and that they are warranted having regard to the principles 
governing the sound use of public funds.”5 

 
And further:  
 

“I thus find that the existence of majority language schools that serve a given number of 
students, regardless of where they are located in the province, supports a presumption 
that it is appropriate from the standpoint of pedagogy and cost to create a comparably 
sized school for the minority.”6 

 
 
To determine a comparative method for determining what the sliding scale means in its 
practical application, one must again resort to the Supreme Court's judgment: 
 

 “It is best to take a comparative approach in applying the sliding scale, because it is 
hard to associate a given number of students with academic standards. It will often be 
experience and practice that determine whether a given number of students will suffice 
for a school to function efficiently in light of the province’s curriculum. In this sense, the 
existence of majority language schools of a similar size represents the best indicator, and 
in particular the easiest criterion to apply, in order to determine whether a given number 
of students is sufficient for the achievement of the curriculum’s objectives. It would in 
fact be hard, for the purpose of showing that a school can satisfy academic standards, to 
find an argument that is more convincing than the fact that majority language schools of 
a similar size exist or are maintained.”7 

 
The ruling goes on to state: 
 

“… that a homogeneous school, that is, a separate facility under the control of the 
official language minority, is warranted where such a school is available to a 
comparable number of majority language students.”8 
 

We therefore need to examine the number of students enrolled in schools for majority 
language students, and then apply this to our context. In a small, isolated rural 
community like Dawson, especially at its inception, the Francophone school will have a 
small number of students. In order to identify similar situations (schools with limited 
enrolment), we consulted data from the Ministry of Education to identify examples 

 
5 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, [68] 
6 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, [69] 
7 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, [63] 
8 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 SCC 
13, [57] 
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elsewhere in the territory. This allows us to see that there are many small publicly 
funded schools in the Yukon. Three of the examples given below are in rural Yukon and 
one is located in an urban area. Given the remoteness of Dawson, the rural schools 
selected are appropriate comparator schools and the existence of Grey Mountain 
School in a larger city also demonstrates the willingness of YG to support smaller 
schools. Given the number and longevity of these schools, we assume that the 
educational quality is appropriate. The following table provides data on enrolment at 
these schools over the last five years:  
 
Enrolment in the smallest schools in the Yukon from 2017 to 20219  

Name of school Location Number of students 
2017 2018 2019 2020 2021 

Kluane Lake School Destruction Bay 7 7 8 11 9 
Nelnah Bessie John School Beaver Creek 7 7 9 7 6 

Chief Zze Gittlit School Old Crow 34 34 43 46 36 
Grey Mountain Primary 

School 
Whitehorse 57 57 59 51 56 

 
As can be seen, the smallest school had 6 students enrolled for the 2021-2022 school 
year. On five occasions, we see that some schools had 7 students enrolled. We can 
therefore suggest that it would be necessary to have a minimum of 6 students enrolled 
in order to justify a homogeneous school in rural Yukon and that 8 students would put 
us in the average of the last five years for the two smallest schools. Long-range 
forecasts of 30 to 50 eligible students would place us in the range of the next two 
smallest schools. It should be noted that the government is currently constructing a new 
building for Kluane Lake School.  
 

B. Settlement Agreement 
 
In 2020, the CSFY signed a settlement with the Yukon Government (YG). The Minutes 
of Settlement specify that the CSFY will not make claims in Whitehorse except under 
certain conditions (see 8.1 to 8.5). However, the agreement does make some 
clarifications regarding the provision of services outside the Whitehorse area: 
 

“8.6 The Parties acknowledge and agree as follows in regard to French First 

Language educational programs and/or French First Language educational 

facilities outside the City of Whitehorse: 

 
9 Source: Yukon Public Schools Enrolment Records for the month of October for each year 
(https://yukon.ca/en/learn-about-student-enrolment-and-assessments#yukon-public-schools-enrolment-reports) 
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(a)  Sections 8.1 to 8.5 inclusively of these Minutes do not operate or    

apply; 

(b) In the event the Releasors are of the view that there is a material 

change such that existing programs and facilities cease to be adequate, the 

Parties will work cooperatively to seek to address the matter; 

(c) If efforts at cooperative resolution fail, the Parties shall have resort 

to and be bound by the Dispute Resolution provisions of section 12 of these 

Minutes. 

(d)  This section shall survive for a maximum duration of 10 years.”10 

At this time, the only French first language educational service available to families in the 
Dawson area is home schooling which is offered by the CSFY through the École Nomade. 
We currently have two students from this area enrolled in this school. 
While there is limited French second language instruction at Robert Service School, it is 
important to note that this is not a French language instruction program and cannot meet 
the obligations of the CSFY and YG under Section 23 of the Charter. The distinction 
between a French language instruction program and a French immersion or French as a 
second language program is specified in the French as a First Language Instruction 
Regulation: 

“French language instruction program” means a school or an educational program, 
including a home education program or a distance education course or program, for which the 
primary language of instruction is French and does not include a French language immersion 
program or a program for the purpose of learning French as a second language;”11 

 
At the time of the signing of the Minutes of Settlement, the CSFY had not received any 
recent requests for services in Dawson. As a result of the request for French as a First 
Language instruction (not home schooling) from several right holder families in this area 
in the fall of 2021, there has been a material change such that the existing programs 
and facilities in this area are no longer adequate. 
 

C. French as a First Language Instruction Regulation 
 

The French as a First Language Instruction Regulation provides several clarifications in 
relation to the opening of a new school.  
 

 
10 Minutes of Settlement between the CSFY and the Attorney General of the Yukon, C.S. no 08-A0162, Section 8.6 
11 French as a First Language Instruction Regulation, O.I.C. 2016/156, Section 1 Definitions, p. 1. 
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First, the regulation states that the CSFY has an obligation to offer a program when the 
number of students warrants it: 

 
«11 Duty to offer program outside Whitehorse 

(1) The school board must, if it determines that the number of eligible students warrants it, 
establish a French language instruction program in an area outside the City of Whitehorse by 
offering a French language instruction program that is suitable for that purpose.»12 

 
 

 
It is therefore clear that if the number of students warrants it, the CSFY has no choice 
but to provide French language instruction in Dawson City at the request of the families. 
In addition, the regulation specifies the procedure to be followed before launching a 
French language instruction program: 
 

(2) Before the school board establishes a program referred to under subsection 
(1), it must conduct a preliminary assessment that considers 

(a) the proximity of comparable French language instruction programs 
within the immediate area of the proposed program; 

(b) the number of eligible students within the immediate area of the 
proposed program; and 

(c) any other relevant factors that it considers are necessary for the 
purpose of determining a suitable program under subsection (1). 

(3) On completion of a preliminary assessment conducted under subsection (2), 
the school board must publish a written report summarizing its findings in respect 
of the assessment. 

(4) For the purpose of assisting it in making a determination under subsection (1), 
the school board may conduct a pre-registration process of eligible students 
within the immediate area of the proposed program that was subject to a preliminary 
assessment under subsection (2). 

This report serves as a preliminary assessment and items 2 (a), (b) and (c) will be 
addressed in the next section. 
 
II- Data on the potential number of eligible students 
 
In order to provide a picture of the number of rights holders in this category, we 
accessed data from the 2016 census. Statistics Canada uses the following definition for 
the administration of the census on Official Languages: 
 

 
12 French as a First Language Instruction Regulation, O.I.C. 2016/1562016/156, Article 11 (1). 
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"Mother tongue is the first language learned at home in childhood and still 
understood by the person at the time the data are collected. If the person no 
longer understands the first language learned, the mother tongue is the second 
language learned. In the case of a person who learned two languages at the 
same time in early childhood, the mother tongue is the language that the person 
spoke most often at home before starting school. A person has two mother 
tongues only if both languages have been used equally often and are still 
understood by the person. In the case of a child who has not yet learned to 
speak, the mother tongue is the language spoken most often to that child at 
home. A child has two mother tongues only if both languages are spoken to him 
or her equally often, so that the child learns both at the same time."13 

 
This definition is consistent with one of the eligibility criteria in Section 23 of the Charter, 
as well as one of the criteria in the CSFY admissions policy. It should be noted that the 
Statistics Canada data depends on the respondent's willingness to identify him or 
herself. However, it is quite possible that, for whatever reason, some rightful claimants 
have chosen not to identify themselves. It appears that in reality, there are most likely 
many more rightful claimants than what we see in the 2016 census. 
 
In addition, it is very likely that some respondents learned French as their mother 
tongue but abandoned it due to a lack of access to Francophone education or relevant 
community support. There are also French-speaking immigrants who were unable to 
participate in the census and are not included. The CSFY is well positioned to address 
this reality with its admissions policy. In addition to the criteria emanating directly from 
the Charter, the CSFY has four other categories of admission: 
 

Category  4 “French-speaking  Immigrant”:  A  parent  who  is  not  a  Canadian  citizen  but,  if  
he or she  were  a  Canadian citizen,  would  be  a  rights  holder.   This  includes  students  
whose parents  or  siblings  would have  the right  under  section  23 if  they were citizens  of  
Canada or  if  the  instruction  in section  23 were not  limited to  Canada.  
   
Category  5 “Francophone Ancestry”:  A  Canadian  parent  of  French-Canadian  ancestry. A  
Canadian parent  must  be able to  show  that  he or  she is  of  French-Canadian ancestry.  This 
is limited to  the  child’s  grandparents.  This  means  that  the  grandparents  in question would 
have qualified as  rights  holders  under  section  23.  The purpose is  to reclaim  the generations  
of Francophones  lost  to assimilation.  This  recognizes  the  remedial aspect  of  section  23.    
 
Category  6  “Anglophone”:  A  Canadian parent  who  speaks French  fluently  but  does  not 
qualify  under any  other category and  who  has chosen  to integrate into,  and  establish 
authentic  ties  with,  the  French-speaking  community. The goal is  to accept  non-
Francophone—but  French-speaking—parents  who want  to  integrate into  the  French-speaking 
community.  It  can be the  case if  one  parent  speaks  French even  though it  is  not  the  first  
language learned or  if  the parent  has  not  received  his  or  her  primary  or  secondary school  
French First  Language instruction  in Canada,  but  chose for  a  valid  reason to join the French-
speaking community.  Sometimes,  such requests  arise because one parent  learned French 
through other  means,  for  example by  attending a post-secondary  institution or  working  in a 
French-speaking country.  The child  must  be able  to  function  in  French before being admitted.  
The parent  and the child  must  commit  to integrating into  the  French-speaking community  and  
meeting the other  conditions  set  out  in  the policy.    

 
13 Definition taken from the Statistics Canada website.   
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Category  7  “Non-French-  nor  English-speaking  Immigrant”:  A  parent  who  is  not  a  
Canadian citizen  and speaks  neither  French  nor  English.   This category  recognizes  that  an  
immigrant  parent  who speaks  neither  English nor  French should have  the choice  to educate  
their  children  in either  official  language.  The goal is  to  integrate nonCanadian citizens  into 
the  French-speaking community.  This will ensure  the vitality  and multicultural  diversity  of  the 
community  in a context  of  linguistic  duality.14 

 
As a result, there would be many more citizens who are eligible and want to take 
advantage of French first language education and who would not be reflected in census 
data. 
 
Population growth and projections for Dawson 
 
According to the Yukon Bureau of Statistics, the population of Dawson City in the first 
quarter of 2021 was 2,270. This represents an increase of 370 people or 19.5% since 
2011. According to the most likely scenario, Dawson will surpass 3,000 people in 2030 
and would have close to 3,500 people by 2040. Dawson is a vibrant and growing 
community.15   
 
According to the 2016 Statistics Canada census, 75 people responded that their mother 
tongue was French and 10 people responded that their mother tongue was French and 
English. According to the same census, 170 people claim to speak French. There is 
clearly a significant Francophone community in Dawson. 
 
It should be noted that the 2021 census has added questions that will allow us to better 
count the children who would be eligible for our programs. Unfortunately, the data from 
this census will only be available in August 2022 and will not be able to feed into this 
report.  
      
Eligible students identified by the CSFY 
 
In order to better establish the potential of students for the Dawson region in the short 
and medium term, we have done some work to identify and contact families with 
children eligible for our programs. 
 
An important note regarding early kindergarten programs (4-year-old kindergarten): 
Since 2007, the CSFY has offered an early kindergarten program at École Émilie-
Tremblay. This program is essential for the language development of children in a 
minority context. In February 2021, the Yukon government announced that "full-time 
early kindergarten programs will be offered in all rural Yukon schools starting in the 
2021–22 school year.”16 These programs are delivered in schools by certified teachers. 
These students are part of the enrolment in these schools and are used to determine 
staffing. Therefore, it is appropriate to consider students eligible for early kindergarten 

 
14 CSFY Policy 3.1 – Admissions, p. 3. 
15 Yukon Bureau of Statistics: https://yukon.ca/en/population-projections-2018-2040 
16 https://yukon.ca/fr/news/universal-childcare-and-early-kindergarten-will-support-yukon-families 
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when counting school-age students for a program in a rural community such as 
Dawson. 
 
Last fall, three families contacted the CSFY and requested French First Language 
educational services in Dawson. Since then, the CSFY has identified 12 other families 
representing a potential of 16 school-aged students for the start of the 2022 school year 
as well as 11 children aged 0 to 3 years. We know, however, that there are still more 
eligible families and students that we have not yet been able to contact. Here is the 
distribution of the identified children: 
 
  

Age Number of children 
0-12 months 2 

1 year 1 
2 years 4 
3 years 4 
Total 11 

 
Grade Level Number of students 

K4 3 
K5 3 

Grade 1 4 
Grade 2 1 
Grade 3 2 
Grade 4 0 
Grade 5 2 
Grade 6 0 

Grades 7-12 1 
Total : 16 

 
We have also begun a pre-registration process as set out in the French as a First 
Language Instruction Regulation. At this time, we have 7 families who have completed 
this process representing 9 students. To date, all identified students would be admitted 
under Category 1 of Section 23 of the Charter. Here is the number and grade level of 
these students at the beginning of next school year in August 2022: 
 

Grade Level Number of pre-registered students 
M4 3 
M5 2 

1re année 3 
2e année 1 
3e année 0 

Total 9 
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It is important to note that the pre-registration process is still ongoing, and these 
numbers will certainly increase as the project becomes a reality.  
 
As mentioned, the CSFY has several admission categories, but the above students are 
all in Category 1. A community outreach exercise would allow us to identify even more 
students who would be eligible in all seven admission categories. It is important to note 
that the pandemic did not allow us to visit Dawson to publicize this project, but we hope 
to organize a visit in the coming weeks. 
 
Following this analysis, it is possible to say that the number of pre-registered students 
already exceeds the minimum threshold to establish a homogeneous program 
according to the Supreme Court ruling. In spite of this, it is also important to note that 
decisions must not be made based on short-term projections on the potential number of 
students. The ruling states:  
 

Long-term projections are necessary. As this Court noted in Mahe, “the relevant figure 
for s. 23 purposes is the number of persons who will eventually take advantage of the 
contemplated programme or facility” (p. 384). An approach based on a short-term 
projection of enrolment rather than on the number of students who will eventually avail 
themselves of the service would be contrary to s. 23 and to this Court’s case law.17  

 
Based on the families already identified, we can assert that we would have more than 
10 students in the first year of the school, more than 15 students in the second year and 
more than 20 students in the third year of the school's existence. Over a five-year term, 
once the school is established and able to offer more services and grade levels, and 
given the demographic projections for Dawson, we can easily forecast more than 40 
students in a K-6 program. In short, the potential number of eligible students easily 
surpasses the threshold needed to justify the need for a French as a First Language 
instruction program in Dawson. 
 
III- Recommendations for the establishment of school services 
 

- Given the goals of section 23 of the Canadian Charter of Rights and Freedoms 
regarding the preservation and development of French language communities; 

- Given the abundant case law and data on the number of eligible students 
identified in Dawson; 

- Given the continued growth of this community; 
- And given the obligation of the CSFY and YG to provide French language 

instruction outside the Whitehorse area where there is sufficient demand;  
 
We make the following recommendations: 

- Establish a French first language program in Dawson beginning in the 2022-
2023 school year from K4 to grade 2 and increase grade levels in subsequent 

 
17 Supreme Court of Canada: Conseil scolaire francophone de la Colombie-Britannique v. British Columbia, 2020 
SCC 13, [59]. 



 11 

years based on enrolment. This initial program would have two classes: K4/K5 
and Grade 1/2.  
- Under the French as a First Language Instruction Regulation, the Minister of 
Education has the authority to establish a school. Therefore, it is necessary to 
publish this report and submit a formal request to the Minister as soon as 
possible. 

 
In addition:  
 

- Given that the report entitled "Exploring Governance Models for the Garderie du 
petit cheval blanc" confirms that the Education Act recognizes the right of the 
CSFY to operate a daycare program; 
- Given the importance of a daycare for language development in a minority 
context;  
- And given the high demand for this service in Dawson; 

 
We also recommend establishing a daycare group for 2- and 3-year-olds if an adequate 
space can be found. This daycare service could expand its services in subsequent 
years depending on enrolment. 
 
V- Potential impacts and challenges 
 
There are potential impacts and challenges to implementing our recommendation. We 
identified some of these for planning purposes: 
 

- The limited availability of appropriate start-up space in the short to medium term 
will need to be addressed. This may be the greatest challenge.  

- The CSFY would face financial pressures often associated with initial start-up 
with limited enrolment. This is because of the novelty of offering French First  
Language education in this region, the small potential population and the fact that 
enrolment is at the discretion of eligible parents. 

- There is the possibility of resistance to the demands that are inevitable in the 
current context of economic and pandemic challenges. 

- There will be pressure on current human resources to develop school services 
(new assignments, transfer of staff, undertaking promotional, recruitment and 
retention activities), increased travel, material resources, etc. There will also be 
pressures on our current pedagogical support team with the addition of another 
school community.  

- Planning for appropriate space will need to be included in long-term capital plans. 
This will add pressure to the prioritization of projects. 

 
Conclusion 
 
In preparing this report, we relied on the Canadian Charter of Rights and Freedoms and 
on the case law surrounding section 23 of the Charter. We used data that takes into 
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account the demographics of the community in question and the experience acquired 
since the establishment of school management in a minority situation. 
 
Armed with these facts, the establishment of a French First Language school is viable in 
this region. There is a large population of families who would be eligible for our 
programs. Furthermore, this population is not transient, as there has been a 
Francophone community in Dawson for many years. In fact, in 2004, the CSFY and the 
Department of Education received a request for services from 11 families representing 
22 children. These parents wanted a French First Language program. For a number of 
reasons, including the creation of an intensive French as a second language program 
for grade 5 students, the CSFY was unable to start a program at that time. Sixteen 
years later, we still see a large number of Francophone families who are not receiving 
the services they are entitled to. It is time to act. 
 
The establishment of a school by the CSFY will be one of the pillars on which the vitality 
of the Francophone community can grow in Dawson. The CSFY and, by extension, the 
Yukon Government, will also be able celebrate the fact that they are responding 
positively to the constitutional rights of parents and the goals advocated by the authors 
of the Canadian Charter of Rights and Freedoms, as well as meeting their obligations 
under the Education Act and the French as a First Language Instruction Regulation. 
 
 
 


