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COURT OF APPEAL

BETWEEN:

LA COMMISSION SCOLAIRE FRANCOPHONE DU YUKON No. 23

RespondenVPlaintiff

AND

GENERAL FOR THE YUKON TERRITORY

AppellanVDefendant

NOTICE OF APPEAL

Take notice that the Attomey General for the Yukon Tenitory (hereinafter "The

Defendant" or "GYT") hereby appeals to the Court of Appeal for the Yukon Territory

from the order of Mr. Justice Ouellette of the Supreme Court of the Yukon Territory

pronounced on the 26th day of July, 2011, at Whitehorse, Yukon Territory.
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1. The appeal is from a:

[X] Trial Judgment

[ ] Order of a Statutory Body

[ ] Summary Trial Judgment

[ ] Chambers Judgment

2. lf the appeal is from an appeal under Rule 49 or 53(6) of the Supreme Court Rules,
name the maker of the original decision, direction or order:
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3. Please identify which of the following is involved in the appeal:

[XConstitutional/Administrative [ ]CivilProcedure [ ]Commercial

Family- [ ]Divorce [ ]FamilyProperty&SupportAct
t I Corollary Relief in a Divorce Proceeding [ ]Other Family

[ ] Motor Vehicle Accidents [ ] Municipal Law [ ] Real Property

[¡rorts []Equity []WillsandEstates

(The Divorce Registry will, as applicable, be notified by the court of Appeal Registry on

filing if the appeal involves divorce, corollary relief in divorce proceeding or matters

under the Family Property & Support Act)

And further take notice that the Court of Appeal will be moved at the hearing of this

appeal for an order that:

(1) The appeal be allowed;

(2) The decision of the trial judge be set aside and an order dismissing the claim in

. its entirety or, in the alternative, in part, be entered;

(3) ln the alternative, a new trial be ordered;

(4) The order be stayed pending the disposition of the appeal;

(5) Costs be granted in favour of the appellant.

The grounds of appeal are:

l. Reasonable Apprehension Of Bias'

'l . The trial judge's undisclosed personal and professional antecedents as a former

advocate for FrenchJanguage minority education rights and as former President of a

minor¡ty-language French school board in Alberta together with his current

involvement as a sitting governor of the Fondation Franco-Albertaine gives r¡se to a

reasonable apprehension of bias.



2. The trial judge's comments, demeanour and rulings throughout the proceedings

gives rise to a reasonable apprehension of bias. ln particular, the trial judge:

a) Threatened to order costs against defense counsel personally if they proceeded

with a motion seeking leave to adduce a w¡tnesses' evidence by way of affidavit

or written interrogatories rather than viva voce on the basis that the witness who

had recently suffered a stroke was not well enough to respond appropriately to

cross-examinat¡on;

b) At the close of the first portion of the trial, on June 23, 2010, advised the

representatives of the GYT present in court on the des¡rability of settlement and,

in so doing, (a) unambiguously signalled that he intended to find against the GYT

on at least one major issue; and (b) exerted pressure on the representatives of

the GYT by suggesting that they would face media and public opprobrium based

on the written decision he would render thereby indicating that he had made

àeterminations inter alia as to the credibility of certain defence witnesses who

were likely to testify again in the second portion of the trial;

c) Laughed and grimaced during the course ofthe evidence in a manner to suggest

that he did not take the GYT's position seriously and/or that he had a closed

mind;

d) on several occasions took on the role of Plaintiffls counsel by arguing with

defense counsel or by ruling against the Defendant on the basis of arguments or

points not raised by Plaintiffls counsel;

e) Following the first portion of the trial, granted the Plaintiff a mandatory

interlocutory injunction without requiring commission scolaire Francophone du

Yukon (hereinafter the 'CSFY' or the "Plaintiffl') to file a formal notice of motion

seeking such an extraordinary remedy and without allowing the Defendant the

opportunity to adequately challenge the Plaintiffs allegations of irreparable harm,

a key consideration with respect to such a prayer for relief.
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s)

Allowed the Plaintiff to lead evidence in relation to the alleged inadequacies of

Ecole Emilie Tremblay's (hereinafter "EET") facilities to meet the special needs of

a part¡cular student, and then prohibited the Defendant from cross-examining the

witness on the basis of contradictory evidence contained in the students school

records because no consent had been obtained from the parent to access those

records notwithstanding the fact that the parent had himself raised those issues

during his testimony in chief;

Found that the GYT had acted improperly in disclosing information from the

student's record to its defense counsel for the purpose of cross-examination and

then, after refusing to hear submissions on the issue, found that the Defendant's

conduct was "illegal and reproachable" under the Education Act and the Access

to lnformation and Protection of Privacy Acti

h) Later on during the second portion of the trial, notwithstanding his earlier rulings

that contents of student records could not be disclosed without parental consent,

drew an adverse inference against the GYT for failing to review such records and

lead evidence as to their contents;

i) Adopted the unsupported position of Plaintiffls counsel that minors could not or

ought not be compelled to test¡fy, and allowed hearsay evidence from parents

and educators as to what they had been told by students;

j) Allowed a lay witness for the Plaintiff to give opinion evidence as to the number

of rights-holders in the Territory and likely enrolment at EET over the coming

years, while refusing to allow the GYT to call a lay witness from the Yukon

Bureau of Statistics to give evidence on this issue;

k) Repeatedly applied different standards to the Plaintiff and to the Defendant in

relation to the admissibility of evidence, consistently favouring the Plaintiff;

l) Refused leave to allow a defence w¡tness to testify out of order and then

ðubsequently relied on the absence of evidence from this witness in finding that

the GYT had breached its fiduciary duty towards the CSFY;



m) Repeatedly curtailed the scope of the evidence that could be tendered by the

GYT's witnesses, both lay and expert, while giving wide latitude to the Plaintiffs

witnesses;

n) Held the GYT to strict rules of evidence and procedure while allowing the csFY

wide latitude and dispensation from compliance.

3. The reasons for decision also give rise to reasonable apprehension of a bias in the

favour of the Plaintiff. Among other matters:

a) The trial judge's finding that the Assistant Deputy Minister tried to mislead the

court and acted in bad faith, in particular, is without foundation and is based on a

mischaracterization of that witnesses' evidence;

b) The trial judge de facto reversed the onus of proof by insisting that the Defendant

prove that the Plaintiff had not followed the necessary steps to have the removal

of special needs students from regular class approved rather than have the

Plaintiff demonstrate they had taken the required steps to secure such approval;

c) The trial judge ignores or papers over contradictions in the evidence of Plaintiffls

witnesses;

d) The trial judge repeatedly characterizes legitimate cross-exam¡nation by defence

counsel as "personal attacks" against witnesses;

e) The trial judge character¡zes the legitimate transfer of funds from French first-

l"ngu"g" education to French second-language education, a legitimate exercise

in policy and fund allocation between two worthy demands, as a "diversion". A

term which connotes improper conduct;

f) The trial judge mischaracterizes the evidence of the Deputy Minister of Finance

in order to support his finding that the GYT has a "surplus" and sufficient funds at

hand to construct the school expansion he goes on to order'
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ll. The Trial judge erred in law and made palpable and overriding errors of facts

in finding that the Defendant's current approach, funding and commitment to

French first language education in the GYT did not fulfill its constitutional

obligations under section 23 of the Charter.

1) The trial judge erred in his application of section 23 of the Charter and the Supreme

Court of Canada jurisprudence. ln particular, the trial judge:

a) Erred in law and in fact in finding that the number of rights-holder school-aged

children in the territory is betuveen 400-435 when the admissible evidence

indicated the actual number to be significantly lower;

b) Erred in law in finding that, given his conclusion as to the number of rights-

holders, s. 23 of the Charter requires the existence of a distinct and completely

äutonomous French school board. Even if the trial judge's findings as to the

number of rights-holders is correct, which is not admitted, such a number would

not require the existence of a distinct and autonomous French school board nor

would it require the other remedies granted by the trial judge;

c) Erred in law and in fact in finding that the existing degree of management and

control exercised by rights-holders through the csFY board does not meet the

requirements of section 23 of the Charter and that s. 23 required real and total

autonomY;

d) The trial judge erred in relying on the Education Acf in determining that a distinct

and autonomous French school board is required by ðection 23 of the Charter

and conflating the provisions under the Education Act with the dictates of section

23 of the Charter;

e) The trial judge erred in finding that the current level of financing of the CSFY was

inadequate and in ordering that the GYT establish a new staffing formula in

relation to the French school;
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Erred in law and in fact in concluding that the existing facil¡ties at EET do not

meet the GYT',s obligations under section 23 of the charter and that the GYT

should provide a school that can accommodate 400 students. This conclusion is:

i. wrong in law, as it includes non rights-holder children in determining the

potential size of the student population;

ii. wrong in law, in applying (albeit incorrectly) the formula developed by the

Supreme Court of canada to determine the required capacity of a school

where no school currentlv exists:

iii. alternatively, wrong in law, in erroneously bas¡ng the required capacity of

the school on 70-80% of the total number of rights-holder (and non-rights

holder) children, rather than the mid-point between current demand and

total potential demand, as mandated by the Supreme Court of Canada;

¡v. is wrong in fact and in law:

o given the absence of admissible or reliable evidence that the

expansionoftheschoolwouldinfactresultinanymorerights-holder

children attending the school;

o given the absence of admissible or reliable evidence that rights-holder

children currently attending other schools do so because of any real or

perceived inadequacies associated with the existing EET, and given

direct evidence to the contrary from student exit interviews conducted

by the CSFY;

o in failing to require substantial and tangible evidence that the

constructionofthefacility,atconsiderablepublicexpense,wouldin

fact result in more rights-holder students enrolling in French school;

o in assuming that the expansion of a now under-utilized school would

resultingreaterenrolment,saidassumptionbeingcontrarytoevidence

from the CSFY's own experts.



2) The trial judge's detailed order as to the specifications of the new school:

a) Goes well beyond the dictates of section 23 of the Charter;

b) Errs in law in using as a comparator Englishlanguage high schools in

Whitehorse that are 10-15 times larger in student population;

c) Errs in law in defining the principle of "equality'' with English schools as one that

mandates identical facilities, regardless of student population;

d) lgnores the "sliding scale" approach mandated by the supreme court of canada:

e) lgnores the use of the words "where numbers warranfin section 23 of the

Charter;

f) Would result in a school that exceeds facilities that are or would be provided for

sludent populations in the Yukon of comparable size. lnter alia, the requirement

that each class be taught in single-grade classes is contrary to the legitimate and

universal practice in the Yukon and elsewhere in canada of teaching in split-

levels where class sizes are small;

g) Ërrs in law in failing to take into consideration the decisions of the CSFY (a) to

admit non-rights holders; (b) to establish a pre-kindergarten program, resulting

inter atia in the loss of the existing music room; (c) to allocate the existing space

inefficiently, creating a false "space crunch";

h) Errs in fact and in law in deciding that EET requires separate facilities for special

needs children, (a) given the adequacy of existing facilities (b) given the dictates

of inclusive education; (c) in the absence of evidence on this issue; (d) in

reversing the onus onto the Defendant on this issue; and (e) in misconstruing the

evidence of the Defendant.

lll. The trial judge erred ¡n law and made palpable and overriding errors of facts in

setting out detailed specific steps the GYT must undertake to remedy its



1)

alleged breaches of section 23 of the charter thereby unduly encroaching on

the GYT's iurisdiction as it relates to education'

Having found that the government of the GYT was not compliant with its obligations

under section 23 of the charter, which is not admitted but denied, the trial judge

further erred in law by ordering specific detailed steps to be taken which significantly

limit and curtail the GYT's discretion with respect to how it delivers educational

services to its population and how it chooses to comply with the principles set out in

s. 23. More specifically;

a) The trial judge erred in ordering that the csFY be permitted to depart from the

existing collective bargaining agreement and regulations to hire its school

principalforatermratherthanasanindefinitepos¡tionfollowingaperiodof

probation;

b) The trial judge erred in removing the csFY teachers from the collective

agreement with the Yukon Teachers Association in relation to professional

development;

c) The trial judge erred in ordering that responsibility for pay and benefits of

teachers at EET be administered by the csFY. This matter does not fall within

the ambit of section 23 of the Charter. Contrary to the findings of the trial judge'

significant costs would be associated with such a transfer of responsibility and

duplication of administrative functions;

d) The trial judge erred in order¡ng that the maintenance and operation budget of

EET be transferred to the CSFY;

e) The trial judge erred in ordering that the GYT provide human and financial

resources to the csFY to fulfill obligations under sections 11, 15,32,33,34, 42'

43,44,56,116,174,175and178oftheEducationActandRegulation1996/099.

The human and financial resources cunently provided to the csFY and for the

board's purposes are adequate, reasonable and compliant with section 23 of the

Charter;



Ð The trial judge erred in ordering the construction of a new separate high school

facility to accommodate secondary level francophone students and compounded

that error by ordering very specific design elements (number of classrooms,

cafeteria, student ratios, etc.) and timetables to be incorporated in the new

construction project.

¡V. The trial judge erred in finding that there was a fiduciary relationship between

the GyT and the CSFy and that the GYT had breached its fiduciary obligations

towards the CSFY.

The trial judge erred in law and in fact in holding that the Canada-Yukon bilateral

agreement for minority language education gives rise to a fiduciary relationship

between the GYT and the CSFY;

The trial judge erred in law and in fact in holding that the reallocation of Federal

funds by the GYT from French First Language to French Second Language

programming constituted a breach of fiduciary duty and the trial judge committed

a palpable and overriding error of fact in finding that the csFY was not consulted

in relation to the transfer;

3) ln the alternative, if the bilateral agreement did give rise to a fìduciary obligation'

which is denied, the trial judge failed to define the scope and content of that duty

and erred in law and in fact in finding that there was a breach of such duty'

V. The trial judge erred in law and made palpable and overriding errors of facts in

finding that s. 23 operates such as to compel the GYT to communicate with

the CSFY in French.

1) The trial judge erred in law in finding thatthe GYT's Language of work Policy

1.3.2.1 does not apply to the csFY and in requiring that all communications

(written, verbal or electronic) between the GYT and the csFY, be in French. The

CSFY is not a member of the "public" within the meaning of s' 6 of the

r)
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vt.

Languages Act. section 23 of the charter does not mandate that all

communications between government and a minority French school board be in

French.

The trial judge erred in law in striking down sections 5, 6 and 9 ol Regulation

19961099 under the Education Acf which restricts access to publicly-funded

French education to the children of rights-holders and to children of landed

immigrants who would otherwise be children of rights-holders if their parents

were Ganadian Gitizens.

1. Pursuant to section 23 of the charter, the GYT government is only obligated to

provide publicly-funded minority language education to the children of rights-

holders as defined by s. 23. The effect of the trial judge's order is inconsistent

with section 23 of the charter and limits the GYT',s jurisdictions in relation to

education.

2. The trial judge's decision to curtail the GYT's jurisdiction to decide the language

of public instruction offered to non-rights holders conflicts with other decision

from the Supreme Court of Canada on this issue.

The trial judge erred in law in ordering the GYT to finance an expansion of the

French school to accommodate pre-school aged children thereby extending

the section 23 obligation to provide publicly funded minority language

education beyond primary and secondary levels.

The trial judge erred in fact and in taw in imposing arbítrary timetables for the

Ímpiementation of h¡s various orders and erred ¡n retaining jurisdiction over

the matter after Judgment and in compelling the GYT to make periodic reports

on the status of the implementation of his order. No special circumstances

exist that would mandate such an extraordinary remedy.

VII.

V¡II.
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The trial ofthis proceeding occupied 31 days.

Dated at Whitehorse, Yukon Territory, this 25th day of August' 2011

Ottawa. ON K1P 1C3
a.
lor i

Maxime Faille
François Baril
Guy Régimbald
Telephone: 613-233-1781
Fax 613-563-9869
Counsel for the APPellant

To the respondent:

Commission scolaire francophone du Yukon
3106, 3e Avenue, Bureau 401
Whitehorse (Yukon)
YIA 5GI

Tél : (867) 667-8680
Télec: (867) 393-6946

And to its solicitor:

Roger Lepage
MillerThomson LLP
7th Floor, Bank of Montreal Building
2103-1 1th Avenue
Regina, Saskatchewan
S4P 4G1
Telephone: (306) 347-8332
Fax: (306) 347-8360
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And to:

Yukon Court of ApPeal
The Law Courts
2134 - Second Avenue
Whitehorse, Yukon Y1A 5H6
lnquiries should be addressed to (867) 667-3429

Fax filings: (867) 393-6212

This Notice of Appeal is g¡ven by the Attorney General of the Yukon Territory, whose

address for serv'ice is Anárew Philipsen Law Õentre, 2134 Second Avenue, Box 2703'

Whitehorse, Yukon, Y1A 2C6'

To the respondent:

tF YOU INTEND TO PARTICIPATE in this appeal, YOU MUST GIVE NOTICE of your

inteni¡on by filing a form entitled "Notice of Appearance" (Form 2 oJ the Court of Appeal

nùrc"i i" in" ðorrt of Appeal registry and serve the notice of appearance on the

appellant WITHIN 1O DAYS of receiving this Notice of Appeal'

IF YOU FAIL TO FILE A NOTICE OF APPEARANCE

(a) you are deemed to take no position on the appeal, and

iO) ifre part¡es are not obliged to serve any further documents on you'

The filing registry for the Yukon Territory Court of Appeal is:

Yukon Court of APPeal
The Law Courts
2134 - Second Avenue
Whitehorse, Yukon Y1A 5H6

lnquiries should be addressed to (867) 667-3429
Fax filings: (867) 393-6212
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